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‘ ; irginia law does not distinguish between

domestic relocation of children within the
United States and international relocation of chil-
dren outside of the United States. The same laws
and legal analysis apply to both situations and in
both situations, the parent seeking to remove the
child away from the other parent bears the burden
of proof. While distance of the proposed relocation
is relevant to the determination of the issue, there is
no higher burden of proof nor higher standard with
respect to a parent seeking to relocate to a different
country versus a different city or state.

Procedural requirements and
considerations

Relocation is not governed by a specific Virginia
statute;! instead the analysis turns on case law in
conjunction with the statute which governs custody
(Va. Code Ann. §20-124.3) and the best interests of
the child generally.?

A trial court does not have authority to prohibit a
parent from relocating; however, the trial court may
prohibit a parent from relocating the minor child.
Such power, as a practical matter, may serve to
prohibit the parent from moving.*

In order for a parent to prevail on a request to
relocate the child over the objection of the other
parent, there are three requirements: “[T]he court
must find (1) a material change of circumstances
since the [prior] decree;” (2) “that relocation would
be in the child’s best interests™ and (3) that the
proposed “relocation will not cause a ‘substantial
impairment’ to the relationship between the non-

’

moving parent and the child.” The parent seeking
to relocate the child bears the burden of proof in all
respects.®

A material change in circumstances “is a broad
concept and incorporates a broad range of posi-
tive and negative developments in the lives of the
children.”” The reason a parent must prove that
a material change in circumstances has occurred
since entry of the prior custody decree is that “[i]n
the absence of a material change in circumstances,
reconsideration [of the prior decree] ... would be
barred by principles of res judicata.”®

In terms of the best interest analysis, “the Code
§20-124.3 factors govern whether relocation is in
a child’s best interests and that the interests to be
assessed are solely the child’s and do not include
the custodial parent’s interests.” Therefore, if the
trial court determines that the proposed relocation
is in the best interests of the child, then the trial
court should permit the relocation regardless of the
wishes of the non-custodial parent.'?

Virginia law is clear that a trial court must deny a
request to relocate if the proposed relocation is not
in the best interests of the child and/or if maintain-
ing the status quo in Virginia is in the child’s best
interests.1' Overall, the trial court is required to
“give primary consideration to the best interests of
the child” based upon “the circumstances existing
at the time of the decision.”'? However, failure by
a party to provide evidence as to the status quo in
Virginia, including the child’s current social and
academic circumstances, is not necessarily suffi-
cient to deny a proposed relocation.
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The trial court’s determination as to whether the
child’s best interests support the parent’s request to
relocate “is a matter of discretion to be exercised
by the court, and, unless plainly wrong or without
evidence to support it, the court’s decree must be
affirmed” on appeal." The consideration of the
child’s best interest does not require a finding
that relocation would cause “harm” to the child."®
Further, there is no “presumption of harm in cases
involving relocation and joint or shared custody.”'®
“To the contrary, Virginia law simply requires the
court to consider and weigh the necessary factors
in order to determine both whether a change in cus-
tody is in the best interest of the child, and whether
relocation is in the best interest of the child.”"”

Factors for consideration

In deciding a relocation case, the trial court
must consider the factors delineated in Virginia
Code §20-124.3. However, because no specific
statute govemns the issue of relocation, courts must
also look to decisions from the Court of Appeals
to determine what factors are most relevant when
deciding whether a relocation is in the child’s best
interests. A review of case law indicates that the
following are all important factors in deciding
whether a request to relocate should be granted:

1. Stability: The court must take into con-
sideration the location which provides the
children the most stability, including: (1)
Overall stability such as a parent’s ability
to provide for the child financially and oth-
erwise;'® (2) whether stability for the child
may be maintained in Virginia, or whether
stability is only realistically possible in the
new locality;'® and (3) the location where
there is most likely to be “an atmosphere
of stability, love and concern.”® This is
because overall, “[t]he best interests of
the children dictate that they be raised in a
stable and loving environment.”'

2. Familiarity with new location: The trial
court should consider whether the child is
familiar with the new location and/or has
previously spent significant time in and/or
has a connection to the new location.”?

3. Intersection of parent-child relationship
and custodial parent’s ability to financially
provide for the child: The trial court should
consider the “nature of relationship between
the children and each parent, including”
who the primary caretaker for the children
was; “the children’s needs”; and any “im-
provement of the [the relocating parent’s]
ability to provide for the children financially
that would result from the relocation”.?

4. Support of child’s relationship with the non-
custodial parent: The trial court should con-

sider whether the relocating parent is likely
to “actively support the child’s contact and
relationship with the other parent.”

5. Reason for relocation: The trial court should
also consider whether the custodial par-
ent is seeking to relocate for an improper
purpose.? It is therefore incumbent upon
a court to look to the reason for the relo-
cation, and whether the relocating parent
is attempting to remove the child for an
improper purpose such as frustrating or
interfering with the other parent’s visitation
with the child.® _

6. Overall considerations / catch-all: Trial
courts should consider a broad range of
factors which can include: “[Th]e relative
economic advantages and disadvantages
between the two locations; the educational
and cultural opportunities available at both
locations; the presence and availability
of extended family members or support
persons to assist the parent at both loca-
tions; the present physical, emotional and
cognitive development of the children in
their present Virginia location; the pres-
ent involvement and roles played by the
respective parents in the care, education and
development of the children; and the effect
on visitation by the noncustodial parent if
the move were allowed.””

Virginia rejects a unity-of-interests
analysis

The Virginia Court of Appeals has specifically
declined to hold that benefits to the custodial parent
necessarily also benefit the child: “The court may
consider a benefit to the parent from relocation only
if the move independently benefits the children. We
decline to adopt a “unity of interests’ approach.”?®

These findings do not mean that the trial court
will ignore advantages to the custodial parent from
the relocation; if the advantages also benefit the
child, such advantages should be considered when
determining the best interests of the child.?”

Consideration of substantial impairment
to child’s relationship with non-custodial
parent

The Court of Appeals has held that difficulty as-
sociated with distance does not, on its owrn, necessi-
tate a denial of relocation:

The added difficulty in maintaining the
parental relationship is not unique....It
is common to all parents whose children
live some distance away. This increased
difficulty alone should not be allowed to
deny a custodial parent the freedom to
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choose where he or she and the children
will reside. To hold otherwise would
give a non-custodial parent the option of
chosing [sic] the residence of a custodial
parent. Therefore, the added difficulty
in maintaining a beneficial relationship
between a child and a non-custodial
parent should not be the sole basis for
restricting a custodial parent’s residence
except where the benefits of the relation-
ship cannot be substantially maintained
if the child is moved away from the non-
custodial parent.’

Unfortunately, the Court of Appeals has not de-
fined exactly what does constitute “substantial im-
pairment.” Accordingly, whether a relocation will
result in substantial impairment to the non-custodial
parent’s relationship with the child is a fact-based
determination which will be unique to each family /
situation. Inconvenience to the non-custodial parent
of maintaining the parent-child relationship is but
one of many factors the court must consider in the
substantial-impairment analysis.>!

Further, distance alone does not determine
whether there will be substantial impairment fol-
lowing a relocation. For example, the Court of
Appeals affirmed a trial court’s denial of reloca-
tion on the basis that father’s relationship with the
child would be substantially impaired if the mother
moved approximately 4-hours away where: “the
evidence established that father was also an active
participant in the children’s lives on a daily basis
and their current environment was a positive one.
In that case, the court focused on the following
facts:

32

 The current time sharing schedule was
working well;

» The non-custodial parent was actively
involved with the children and their activities;

» The non-custodial parent attended the
children’s educational and athletic functions;

» The non-custodial parent assisted the children
with homework;

* The non-custodial parent met the children’s
needs generally;

+ The children were doing well academically;
and

« The children were doing well socially.”

Even where there will be general impairment
to the child’s relationship with the non-custodial
parent on the basis of significant distance, trial
courts may still permit a relocation if the facts so
justify. For example, where a mother was enlisted
in the United States military and received orders to
relocate across the country, and where the mother
was the only parent to eamn income, and where the
father was mentally unstable and unable on his own

to care for the children, the trial court found that
relocation was justified and was the only way to
ensure stability for the children.>*

Overall, analysis of relocation issues is very
fact-specific. Whether a ceurt will find substantial
impairment often directly correlates to the non-
custodial parent’s day-to-day involvement with the
child’s life and upbringing: Case law demonstrates
that the more actively involved the non-custodial
parent is, the more likely the trial court is to make a
finding of substantial impairment.

With respect to the burden of proof, as stated
above the moving-party bears the burden of proof
to show that the proposed relocation will not sub-
stantially impair the child’s relationship with the
non-custodial parent. This is because the “beneficial
relationship between the child and [parent] must
not be ‘placed at risk’ to disadvantage the child.”
The Virginia Court of Appeals has specifically
held that the party opposing the relocation is not
“required to prove by a preponderance of evidence
that a ‘substantial impairment’ of his relationship
with the children would result from their removal
from Virginia.”

However, inasmuch as the Court of Appeals has
held that added difficulty in maintaining a relation-
ship post-relocation is not, by itself, sufficient to
deny the relocation request,’ as a practical matter
it may be imperative for the non-custodial parent to
present his/her own evidence that the relationship
with the child would be substantially impaired post-
relocation.®® This is in part due to the fact that the
court is required to consider the issue of substantial
impairment.®

Timing of request to relocate / change in
circumstances created by voluntary act of
primary custodian

There is no requirement in Virginia that a parent
must seek consent or permission prior to relocating
with the child, whether as part of an initial custody
determination or following a custody determina-
tion. There is a de facto change in circumstances
where a custodial parent relocates with the child
(provided the relocation is meaningful). Further,
the court must consider the child’s wellbeing in the
child’s current locality, regardless of whether the
custodial parent was initially permitted to relo-
cate.** The rational is that the child’s best interests
remains paramount, and the child should not be
punished for the act of his/her custodial parent.*!

The Court of Appeals has specifically held that
“[i]f the court could not retroactively approve a
move or order a change in custody after an unap-
proved relocation has taken place, having before it
evidence that the relocation of the children or the
modification of custody would be in the best inter-
ests of the children, the court would be required to
act contrary to the best interests of the children,”



The Journal of the Virginia Trial Lawyers Association, Volume 27 Number 3, 2019

which is prohibited.** Therefore, “‘ Where the party
seeking to relocate has already moved ..., the

trial court may consider any positive or negative
changes in the child’s life,” even those changes oc-
curring after the relocation.”

Virginia courts may not make advisory
opinions relating to possible future,
undetermined, relocations

A Virginia court may only make a decision relat-
ing to a current request to relocate and may not
prospectively state what the court would do should
a parent seek to relocate in the future.*

Conclusion

Where relocation is raised as part of the initial
custody determination and where one parent will
him/herself be relocating regardless of the outcome,
the court will determine custody on the basis of the
Virginia Code §20-124.3 factors.” However, where
a parent’s relocation is not a foregone conclusion
and/or where the proposed relocation is subsequent
to a custody determination, a much more detailed
analysis is required. This is the most typical reloca-
tion scenario.

[t is incumbent upon the moving-parent to prove
that it is more likely than not that: (1) there has
been a material change in circumstances since entry
of the prior custody order, (2) that the proposed
relocation is in the child’s best interests, and (3)
that the proposed relocation will not substantially
impair the existing relationship between the non-
custodial parent and the child.

Despite the burdens of proof in relocation cases,
failure by the party opposing the relocation to
provide evidence regarding the benefits available
to the child in the current jurisdiction and/or failure
to demonstrate that his/her relationship with the
child cannot be substantially maintained following
a relocation can have devastating results. Further,
it is good practice for the parent opposing the
relocation to present evidence to the court that it is
in the child’s overall best interests to remain within
the current jurisdiction even if the custodial parent
moves. To this end, the party opposing the reloca-
tion should be prepared to ask the court to transfer
custody of the child to him/her should the custodial
parent relocate regardless of the court’s decision.
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